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our history, a comprehensive and uniform
code of evidence.

There is a very real need for the codl-~
fication of rules of evidence to govern
the admissibility of proof in all trials
before the Federal courts. This need
arises from the lack of uniformity and
clarity in the present law of evidence
onh the Federal level. Presently, the law

~of evidence is scattered throughout the

cases, often with one _circuit differing
from another. In criminal cases and civil
cases based on Federal guestion jurisdic-
tion, the Federal courts now apply Fed-
eral statutes, rulings on evidence previ-
ously .decided in suifs in equity, or the
general common law as interpreted by the
Federal courts. In civil cases based on
diversity of citizenship, the courts apply
State rules of evidence contained in
State statutes, and sometimes State de-
cisional law, unless there is found to be
an overriding Federal policy to the con-
trary. Consequently, the law of evidence
varies from case to case, court to court,
and circuit to circuit.

This lack of uniformity unduly com-

plicates the practice of law, particularly

in this age where the lawyer is more dis~
posed to travel throughout the Nation to
try cases. Uniform rules would also be of
assistance to the judges who are assigned
to districts or circuits other than their
own to assist with congested calendars.
In short, a uniform set of rules is neces-
sary to eliminate the confusion that now
exists as a result of the application of
inconsistent and conflicting rules of evi-
‘dence in our Federal courts.

But uniformity is not the only advan-

tage of a code of evidence. Accessibility -

and clarity are also paramount features
of a code. Case-by-case development of
the law is not particularly apt for rules
of evidence. Rulings on evidence, unlike
most other legal rulings, must often bhe
made quickly from the bench during the
course of the questioning of a witness.
We should arm our judges and lawyers
with a handbook of rules that they can
turn to quickly for guidance during the
trial.

Mr. President, H.R. 5463 is intended
to respond to these shortcomings of our
present state of evidence law by provid-
ing a uniform, accessible and intelligible
set of rules. The bill is the culmination
of an enormous amount of hard work
and careful thought spread over some 13
years by a large number of distinguished
and concerned individuals. Indeed, H.R.
5463 represents an example of the best
kind of legislative development by pri-
vate and public bodies and individuals.

The groundwork for this bill began in
1961 when the Judicial Conference of the
United States authorized the Honorable
Earl Warren, then Chief Justice of the
United States, to appoint an advisory
committee to study the advisability and
feasibility of uniform rules of evidence
for use in the Federal courts. The Chief
Justice appointed  a special committee
which concluded that uniform rules of
evidence were advisable and feasible, and
recommended that such rules should be
_promulgated promptly.

In 1965, a distinguished Advisory Com-
mittee composed of judges, lawyers and
‘=achers was appointed and assigned the

monumental task of developing a unl-
form code of evidence for use In the
Federal courts. Approximately 4 years
later in March 1969, the Judicial Con-
ference’s Standing Committee on Rules
of Practice and Procedure printed and
circulated widely for comment a pre-
liminary draft of proposed rules of evi-
dence which had been developed by the
Advisory Committee.

After reviewing the numerous com-
ments and” suggestions, the Advisory
Committee and, in turn, the Judicial
Conference, approved a revised draft
which it submitted to the Supreme Court
in October 1970. The Supreme Court re-
turned the draft for further public cir-
culation and in October 1971, the final
work product was forwarded to- the
Supreme Court.

The Court promulgated the rules pur-
suant to the various enabling acts and
transmitted the proposed rules to the
Congress. Under the enabling acts, the
rules would have taken effect in 90 days.
However, because of the general impor-
tance of these rules as well as serious
questions which were raised with respect
to certain rules on privileges in partic-
ular, the Congress enacted Public Law
93-12 to insure that Congress had a full
opportunity to review them.. This law
deferred the effectiveness of the rules
until expressly approved by Congress.

The Subcommittee on Criminal Jystice
of the House Judiciary Committee

6 days of healings on the proposed ules

these comments, the subcommitteq re-
vised the print and H.R. 5463 was§ap-
proved by the full committee and sijpse-
quently passed by the Iouse.

At the outset, it was evident thai@the
members of the Senate Judiciary (Pm-

mittee viewed with general favorgthe - '

efforts of the House, particularly €on-
gressman  HuUNcaTe’s subcommigtee.
Rather than returning to the rulgk
promulgated as a work basis for Seg
action, the committee focused uporj the
bill as passed by the House so as to Build
logically upon the substantial efforts
exerted there. H
H.R. 5463, as reported by the Senate
Judiciary Committee, do is indeec built
upon these subst:antial efforts. In the

House, mor¢ than 50 percent of the rules

were: left unchanged from those submit-
tedr by the Supreme Court. The members
of the Senate Judiciary Committee found
it necessary to make substantive changes
to only 12 of the 62 rules embodied in
H.R. 5463 as passed by the House. And
ol these 12 rules, the committee decided
to reinstate six of the rules as proposed
by the Supreme Court. I believe that
these figures are a tribute to the fine
work of the. Judiciary Conference, the
Supreme Court and Congressman Hun-
GATE’S subcommittee.

Mr, President, as should be evident
from this brief history, the Federal Rules
of Evidence as they reach the Senate
have been subjected to the most careful
scrutiny by many persons of differing
philosophies and backgrounds, As & re-
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sult of this effort, I believe that we have
before us & bill that will improve the
quality of our system of justice.

The rules of evidence bill, itself sefs
lIofty goals. As stated in rule 102, the
purpose of the rules is to “secure fairness
in administration, elimination of unjus-
tifiable expense and delay, and promo-
tion of growth and development of the
law of evidence to the end that the truth
may be ascertained and proceedings
justly determined.” H.R. 5463 will serve
to- promote each of these goals.

This package of rules cannot be char-
acterized as either a liberal or conserva-
tive product. These rules defy attempts
to label, Instead, what we have here are
rules, each of which is designed to assist
in reaching the objectives in every trial—
truth and justice.

Mr. President, one of our most success-
ful lawyers, Clarence Darrow, observed
that laws should be like clothes—tailored
to fit the people they are to serve. We
have found, though, that our laws on evi-
dence are ill-fitting. I urge my colleagues
to support this bill so that we may have
rules of evidence tailored to serve the
public well as we search for truth and
justice in our courts.

1t is my hope that as we proceed, we
can process the bill to an early conclu-
sion, so that approval in this body can

‘be submitted to a conference with the

othe1 body and final enactment can be
eved this calendar year, before ad-

journme e die.

Mr. President I yield the floor,

CONGRESSIONAL OVERSIGHT OF
CONGRESSIONAL COMMITTEES

Mr. ROBERT C. BYRD. Mr, President,
I ask unanimous consent that the meas-
ure having been cleared on both sides’
of the aisle, the Senate now proceed to
the consideration of Calendar No. 1221.
The PRESIDING OFFICER. The bill
will be stated by title.

The legislative clerk read as follows:

A bill (8. 8830) to help preserve the sepa~
ration of powers and to further the consti~
tutional prerogatives of Congress by provid-
ing for congressional review of executlve
agreements.

The PRESIDING OFFICER. Is there
objection to the present consideration
of the hill?

There being no objection the Senate
proceeded to consider the bill which had
been reported from the Committee on
the Judiciary with amendments on page
7, in line 10, strike out “specific”’; and
on page 7, in line 11, strike out “specific”;
s0 as to make the bill read:

Be 1t enacted by the Senate and House of
Representatives of the United States of
America in Congress assembled, That the
Congress declares that the Constitution of
the United States estahlished a system of
shared powers between the legislative and
executive branches of the United States Gov-

ernment in the making of international

agreements; the powers of Congress have
been substantially eroded by the use of so-
called executive agreements, and the Senate
1s thereby prevented from performing its
duties under section 2, article II, of the
Constitution, which provides that the Presi-
dent “shall have power, by and with the ad-
vice and consent of the Senate, to make
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treaties, provided two-thirds of the Senators
present concur”,

SecTION ‘1. (a) In furtherance of the pro-
visions of the United States Constitution re-
garding the sharing of powers In the making
of international agreements, any executlve
agreement made on or after the date of en-
actment of this Act shall be transmitted to
the Secretary of State, who shall then trans-
mit such agreement (bearing an identifica-
tion number) to the Congress. However, any
such agreement the immediate disclosure of
which would, in the opinion of the Presi-
dent, be prejudicial to the security of the
United States shall instead by transmitted
by the Secretary to the Committee on For-
eign Relations of the Senate and the Com-
mittee on Foreign Affairs of the House of
Representatives under an appropriate writ-
ten Injunction of secrecy to be removed only
upon due notice from the President. Each
committee shall personally notify the
Members of its House that the Secretary has
transmitted such an agreement with an in-
junction of secrecy, and such agreement
shall thereafter be available for inspection
only by such Members.

(b) Except as otherwise provided under
subsection (d) of this section, any such
executive agreement shall come into force
with respect to the United States at the end
of the first period of sixty calendar days of
continuous session of Congress after the date
on which the executive agreement is trans-
mitted to Congress or such committees, as
the case may be, unless, between the date of
transmittal and the end of the sixty-day
period, both Houses agree to & concurrent
resolution stating in substance that both
Houses do not approve the executive agree-
ment.

(c) For the purpose of subsection (b) of
this section—

(1) continuity of session is broken only by
an adjournment of Congress sine dle; and

(2) the days on which either House is not
in session because of an adjournment of
more than three days to a day certain are
excluded in the computation of the sixty-day
period.

(d) Under provisions contained In an ex-
ecutive agreement, the agreement may come
into force at a time later than the date on
which the agreement comes into force under
subsections (b) and (¢) of this section.

SEc. 2. For purposes of this Act, the term.
“executive agreement” means sny bilateral
or multilateral international agreement or
commitment, other than a treaty, which is
binding upon the United States, and which
is made by the President or any officer, em-
ployee, or representative of the executive
branch of the United States Government.

sec. 3. (a) This section is enacted by Con~
gress—

(1) as an exercise of the rulemaking power
of the Senate and the House of Representa-
tives, respectively, and as such It 1s deemed
a part of the rules of each House, respec=-
tively, but applicable only with respect to
the procedure to be followed in that House
in the-case of concurrent resolutions de-
scribed by subsection (b) of this section; and
1t supersedes other rules only to the extent
that they are inconslstent therewlith; and

(2) with full recognition of the constitu-
tional right of either House to change the
rules (so far as relating to the procedure of
that House) at any time, in the same man-
ner, and to the same extent as in the case
of any other rule of that House.

(b) For the purposes of this section, “con-
current resolution” means only a concurrent
resolution of either House of Congress, the
matter after the resolving clause of which
is as follows: “That the Congress does not
approve -ithe executive agreement num-
bered transmitted to (Congress) (the
Committee on Forelgn Relations of the Sen-
ate and the Committee on Foreign Affairs
of the House of Representatives) by the
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President on
therein being appropriately filled, and the
appropriate words within one of the paren-
thetical phrases being used; but doés not in-
clude a concurrent resolution which specifles
more than one executive agreement.

(c) A concurrent resolution with respect
to an executive agreement shell be referred
to a commitiee (and all concurrent resolu-
tiona with respect to the same executive
agreement shall be referred to the same com-
mittee) by the President of the Senate or the
Speaker of the House of Representatives as
the case may be.

(d) (1) If the commitiee to which a con-
current resolution with respect to an ex-
ecutive agreement has been referred has riot
reported it at the end of twenty calendar
days after its introduction, it is in order to
move elther to discharge the committee from
further consideration of the concurrent res-
olution or to discharge the committee from
further consideration of any other concur-
rent resolution with respect to the executive
agreement which has been referred to the
committee.

(2) A motion to discharge may be made
only by an individual favoring the concur-
rent_resolution, is highly privileged (except
that it may not be made after the commit«
tee has reported a concurrent resolution
with respect to the same executive agree-
ment), and debate thereon shall be Imited
to not more than one hour, to be divided
equally between those favoring and those
opposing the resolution. An amendment to
the motion is not in order, and it is not. in
order to move to reconsider the vote by which
the motion is agreed to or disagreed to.

(3) If the motion to discharge is agreed
to or disagreed to, the motion may not be
renewed, nor may another motion to dis-
charge the commitice be made with respect
to any other concurrent resolution with re-
spect to the same executive agreement.

(e) (1) When the committee has reported,
or has been discharged from further con=-
sideration of, a concurrent resolution with
respect to an executive agreement, it is at
any time thereafter in order (even though a
previous motion to the same effect has been
disagreed to) to move to procecd to the con-
sideration of the resolution. The motion is
highly privileged and 15 not debatable. An
amendment to the motion is not in order,
and 1t is not In order to move to reconsider
the vote by which the motlon is agreed to or
disagreed to.

(2) Debate on the concurrent resolution.

shall be limited to not more than tex hours,
which shall be divided equally between those
favoring and those opposing the resolution.
A motion further to limit debate iz not de-
batable, An amendment to, or motion to re-
commit, the concurrent resolution i1s not In
order, and 1t is not in order to move to re-
consider the vote by which the concurrent
resolution is agreed to or disagreed to.

(f) (1) Motions to postpone, made with
respect to the discharge from committee, or
the consideration of a concurrent resolution
with respect to an agreement, and motions
to proceed to the consideratlon of other busi-~
ness, snall be decided without debate.

(2) Appeals from the decisions of the
Chair relating to the application of the rules
of the Senate or the House of Representa=
tives, as the case may be, to the procedure
relating to a concurrent resolution with re-
spect to an executive agreement shall be
decided without debate.

SEec. 5. The provisions of section 1 of this
Act shall not apply to any executive agree-
ments entered into by the President pur-
suant to a provision of the Constitution or
prior authority given the President by treaty
or law.

Mr. ROBERT C. BYRD. Mr. Presi-
dent, I ask unanimous consent that the
amendments be considered en bloc.

, 19 ", the blank spaces’

November 21,7197}

The PRESIDING OFFICER. Without
objection, the amendments are consid-
ered and agreed to en bloc.

The bill was ordered to be engrossed
for a third reading, read the third time,
and passed.

Mr. ROBERT C. BYRD. Mr., Presi-
dent, I ask unaninmous consent to have
printed in the REcorp an excerpt from
the report (No. 93-1286), explaining the
purposes of the measure. :

There being no objection, the excerpt
was ordered to be printed in the REcoRD,
as follows:

PURPOSE OF AMENDMENT

The purpose of the amendment, to strike
the word “specific” in Section 4 of the bill, is
to make cléar that the bill would not de-
prive the Preslident of any implied powers
which he may have to make executive agree-
ments,

PURPOSE

The purpose of this bill is to help to pre-
serve the separation of powers and to further
the coustitutional prerogatives of Congress
by providing for congressional review of ex-
ecutive agreements. Its provisions are sim-
ple. Tha bill recognizes that the concept of
shared powers in the area of international
agreements which the framers of the Consti-
tution so carefully incorported in Article IIT,
section 2 of the Constitution, has been sub-
stantially eroded by the use of so-called ex~
ecutive agreements. In plaln and clearly
understandable language, the measure de-
fines executive agreements and requires that
the Secretary of State shall transmit each
such agreement to both Houses of Congress.
It provides that any such agreement which,
in the opinion of the President, would be
prejudicial to the security of the United
States, if disclosed, shall be transmitted to
the Committee on Foreign Relations of the
Senate, and the Committee on Foreign Af-
falrs of the House of Representatives, under
an appropriate injunction of secrecy. Under
this injunction of secrecy, only the Members
of both Houses of the Congress shall be per=
mitted to inspect the document.

The bill further provides that each execu-
five agreement transmlitted to the Congress
shall come into force and be made effective
alter 60 days, unless both Houses pass a con-
current resolution expressing disapproval of
the executive agreement between the date it
is transmitted to the Congress and the end
of the 30-day period, or unless the terms of
the agrsement provide a later effective date.
The bill defines “éxecutive agreement” and
further specifies the procedures to be fol-
lowed when such agreements are transmitted .
to the Congress.

The Committee urges passage of S. 3830,
which would go far toward enabling the Con-~
gress to exercise fully the *“advice and con-
sent” role in the making of treaties which
the framers of the Constitution assigned it
under Article II, section 2 of the Constitu-
tion.

LEGISLATIVE HISTORY

This legislation was first introduced by
Senator Ervin, Chairman of the Senate Com-
mittee on the Judiciary’s Subcommittee on
Separation of Powers, on April 11, 1972,
Hearings on the bill, 8. 8475, of the 92d Con-
gress, second session, were held by the sub-
committee on April 24 and 25 and May 12,
18, and 19, 1972, and subsequently were pub-
lished. Thereafter the bill was reintroduced
in substantially identical form in the 93d
Congress, first sesasion, as S. 1472; and on
July 13, 1973, the Subcommittee on Separa~
tion of Powers reported the measure to the
Committee on the Judiclary without agpend-
ment. e
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On July 30, 1974, Senator Ervin Introduced
3. 3830 which was referred to the Committes
on Foreign Relations, On August 19, 1974, the
Commlittee on Forelgn Relations discharged
3. 3830 and referred it to the Commlittee on
the Judiclary. 8. 8830 is substantially iden-
tical to S. 1472 except for the addition of
Section 4 and certain technical language
changes., Section 4 would have exempted
from the applicability of the procedures set
out In Section 1 of 8. 3830, any executive
agreements entered into by the President
pursuant to & provision of the Constitution

or prior specific puthority given the President’

by treaty or law.
COMMITTEE ACTION
The Committee on the Judiciary in execu-
tive session unanimously approved S. 3830
With an amendment by Senator Hugh Scott
“on October 2, 1974, The amendment, which
was offered by Senator Scott struck the word

“speciflc” from Section 4, line 10 and line 11 -

of the bill,

The word “specific”’ was removed from Sec-
tion 4, line 10 and line 11 so that Section 4
would not be interpreted as depriving the
President of any implied powers which he
may have to make executive agreements,

PROGRAM

Mr, ROBERT C. BYRD. Mr. President,
the Benate will convene at the hour of
10 o'clock tomorrow morning. After the
two leaders or their designees have been
recognized under the standing order, Mr,
Mansrieep will be recognized for not to
exceed 15 minutes. There will then be a
beriod for the transaction of routine

morning business of not to exceed 15

minutes, with statements therein lim-
ited, by unanimous consent, to 5 min-
utes each.

At the conelusion of routine morning
business, the Senate will resume con-
sideration of H.R. 5463, an act to estab-

lish rules of evidence for certain courts

and proceedings.

Other measures which may be called

up tomorrow, but not necessarily in the
order stated, are 8. 3639, a bill to pro-
vide for the development and implemen-
tation of programs for youth camp
safety; and 8. 2994, a bill to amend
Public Health Service Act to assure the
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development of a national health policy
and of effective State health regulatory
programs and area health planning pro-
grams, and for other purposes.

The agenda for tomorrow is not neces-
sarily confined to the aforementioned
measures. Other measures on the calen-
dar that have been cleared for action
may be called up. Conference reports,
being privileged matters, may be called
up. Rollcall votes can be anticipated.

ADJOURNMENT TO 10 AM.
TOMORROW

Mr. ROBERT C. BYRD. Mr. President,
If there be no further business to come
before the Senate, I move, in accordance
with the previous order, that the Senate
stand in adjournment until the hour of
10 a.m. tomorrow.

The motion was agreed to; and at
5:34 p.m. the Senate adjourned until
tomorrow, Friday, November 22, 1974,
at 10 am,
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